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FEDERAL ELECTION COMMISSION BI] :£P 1 8 A II- UO
WASHINGTON, D.C. 20463 J

SENSITIVE
SEP 18 2007

Ezra Reese, Esq.
Perkins Coie

0 607 14* Street, N.W.
01 Washington, DC 20005
O
2 RE: MURS646

Burton Cohen

Dear Mr. Reese:

Based on information ascertained in the normal course of carrying out its supervisory
responsibilities, on February 3, 2005, the Federal Election Commission found reason to believe
that Burton Cohen knowingly and willfully violated 2 U.S.C. § 441i(eXlXA) and 1 1 C J JL
§ 110.3(d) and instituted an investigation in this matter.

After considering all the evidence available to the Commission, the Office of the General
Counsel is prepared to recommend that the Commission n^ probable cause to believe that
violations of 2 U.S.C. § 441i(cXlXA) and 11 CF.R. § 110.3(d) have occurred.

The Commission may or may not approve the General Counsel's recommendation.
Submitted for your review is a brief stating the position of the General Counsel on the legal and
factual issues of the case. Within IS days of your receipt of this notice, you may file with the
Secretary of the Commission a brief (ten copies if possible) stating your position on the issues
and replying to the brief of the General Q>imsel. (Three copies of such brief should also be
forwarded to the Office of the General Counsel, if possible.) The General Counsel's brief and
any brief which you may submit will be considered by me Cornmission before proceeding to a
vote of whether there is probable cause to believe a violation has occurred

If you are unable to file a responsive brief within IS days, you may submit a written
request for an extension of time. All requests for extensions of time must be submitted in writing
five days prior to the due date, and good cause must be demonstrated In addition, the Office of
the General Counsel ordinarily will not give extensions beyond 20 days.

You may also request an oral hearing before the Commission. See Commission's "Policy
Statement Establishing a Pilot Program for Probable Cause Hearings," 72 Fed. Reg. 75S1 (Feb.
16,2007). Hearings are voluntary, and no advene mferencewiU be drawn by me Commission
based on a respondent's decision not to request such a hearing. Any request for a hearing must
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be submitted along with your reply brief and must state wimspecin\aty why the hearing is being
requested and what issues the respondent expects to address. The Commission will notify you
within 30 days of your request far a hearing as to whether or rot the request has been granted.

A finding of probable cause to believe requires mat me Office of me General Counsel
attempt for a period of not less than 30, but not more than 90 days, to setUe tins matter through a

Should you have any questions, please contact DawnOdrowskiorAnaPefla-Wallacc,the
"-* attorneys assigned to mis matter, at (202) 694-1650.
CD

r.« Sincerely,

Thomasenia P. Duncan
o*> General Counsel
CNJ

Enclosure
Brief



1 BEFORE THE FEDERAL ELECTION COMMISSION
2
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4 )
5 Burton Cohen ) MUR5646
6
7
8 GENERAL COUNSEL'S BRIEF
9

10 I. INTRODUCTION

11 This matter arose from information ascertained by the Federal Election Commission

12 CTOeCbmmisrion'Ointheiwniialctturw^ See

13 2 U.S.C. § 437g(aX2). The Commission found reason to believe fRTB") that Burton Cohen

14 knowingly and willfully violated 2 U.S.C. § 441i(eXlXA) and 11 C.F.R. § 110.3(d) by using

15 funds from his state senate committee, raised outdde the prohibitions, Umitations and reporting

16 requirements of the Federal Election Campaign Act of 1971, as amended ("the Act*1), for start-up

17 expenses for his U.S. Senate campaign. See Factual ffxE T-ffgpl Analysis to Burton Cohen dated

18 February 3,2005.

19 Evidence obtained during the ensuing investigation fftBMiffhM mat Cohen for New

20 Hampshire and John Buchalski, in his offi<^capadty as t^^

21 Cohen and his campaign manager, Jesse Burchfield, spent between $23,800 and $25,360 in state

22 campaign funds to finance the initial expenses for Cohen's federal campaign and that Burchfield

23 knew that using those funds for a federal election was prohibited. Baaed on the results of the

24 investigation, the General Counsel is prepared to recommend that the Commission find probable

25 cause to believe that Cohen violated 2 U.S.C. § 441i(eXlXA) and 11 C.F.R. § 110.3(d).

26 H. BACKGROUND

27 Cohen first hired Burchfield in March 2002 to manage his campaign for re-election to the

28 New Hampshire State Senate for a seventh term. After winning that election, Cohen hired him to
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1 manage his U.S. Senate campaign, a prospect they had previously discussed during fteatate

2 campaign.1 Cohen and Burchfield began working on the federal campaigns late November

3 2002 aid through the fintdght months of 2003, ta

4 paid staff membctB working out of a one room office: Campaign NfanagerBuichfield, whose

5 d\itie*iiidudtt handing

6 FEC disclosure reports; David Mowrey, placed on me campaign as a Finance Itoector by the

7 finn Cunningham Harris A Associates ("CHA"), who handled fundraiging; and Assistant

8 Finance Director Sharon Valdez, who assisted Mowrey and Burchfield. Committee treasurer

9 lohn TI^HlBlffH ha4119 m1g *n *ha operation of tfig

10 Committee disclosure reports, which were brought to nun by Committee staffers.2 A fourth paid

11 staff member was huiedm September 2003 as a fidd director.

12 Aa the Committee's fimdraising lagged, Cohen and Burchfield decided to replace CHA hi

13 or about February 2004 and fired the field director. Ellen Stankiewicz, an experienced fundraiser

14 recommended by another considtant, replaced Mowrey as Finance Direc

15 Around the same time, the Committee began staffing lip, hirmg a press secretaiy, two full-time

16 field organizers, a schediiler/oMvCT,aiidm Just before

17 the campaign folded hi June 2004, die Coamiittee had fiiUy staflcd its fie

18 ttlaVal •»« 8uuX sUBB^PCTB

Senate election on January 16,2003, naming "Cohen fix
NewHampahire** aa hia piinoipil campaign committee, and the Committee filed a Statement of Organization on
January 27,2003.

It apptiara that John Bucbalald, the Coonritiee'a "T**1?** treasurer, aent Cohen a letter rcaigmng aa treaaurer on
June 14,2004, thoxtry after Cohen wttbonw from me U& Senate race. Nehte Cohen nor me Committee bat filed
the letter of an amended Stalfflimni of Organigalmn wifltme Commiation replacing BnchaMd wiflk a new committee
treaaurer. Oonaeojuendy, abaent me reojaired filinga, BunlialiVi atffl appeaia m the Commiiaion'a leoorda aa me

r, atthough Cohen baa been •*j||^ng me Comniittee'a diacloaure repocta aince June 2004.
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1 By June 2004, Cohen had decided to replace Buichfieki as campaign manager after

2 repeated complaint! from staff about Biuchfidd's management of die campaign and lack of

3 interpenonal dolls, in an interview, Cohen explained that he did not inform Burchfield of his

4 plan, intending to present the new hire as someone to "assist* Burchfield so that Burchfield

5 would not "quit in a huff and stir up tin press." Nevertheless, rumors of Buichfield's

6 replacement reached lower level staff, and on June 7,2004, Burchfield sent an e-mail entitled

7 "Goodbye" to Cohen and other campaign staff. He informed them that "expenses for me past

8 year and half have outpaced our income (x>nsistenUy/> that M(mn«ndy the campaign is broke,*'

9 ofitaed to'^vide any hdp needed to the FEC^

10 consultants to "move past this."

11 After they received Burchfield's e-mail, Committee staff and some of its consultants

12 quickly confirmed the Committee's dire financial condition. Cohen withdrew from the race on

13 June 10,2004 and hired counsel and an accounting firm to conduct a forensic audit, initially to

14 determine if Burchfield had embezzled funds. The Committee first notified the Commission of a

15 problem in letters responding to a Reports Analysis IXvision Request for Additional Information

16 fRFAT) about the 2004 April Quarterly Report and accompanying the Committee's next

17 regularly scheduled report, the 2004 July Quarterly Report4 The Committee's letters, dated

18 June 23,2004 and July 15,2004, provided little detail, stating only that the (^mmittee was

19 undergoing a "thorough review of campaign finances and reporting" and that a discovery of a

PntrfffeiM«^««iiHn^ii^^
•ttnatimi ftmn fVAan, Amhd *ennm*tinn* At** lia had rtalan mnaay, Mid offcuad In enopetate in may

Burelifiddaliobftavofce-iMflmMiigefo
hope that Cohen wotiklcootiiiiie with tbe campaign
approval taking *tf» blnv fcr aU diia," and itated-itwitallmyftulL"
4 The RFAI inquired about incofrettiwfe

mrf lt|g ffmiHV^ nf !«•« Aat were «iw.l«w«i in peviana rmfaartm
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1 "significant discrepancy* in its cash TO

2 transactions.** The Committee filed incomplete amendments to its 2004 disclosure repote

3 December 2004, then filed comprehensive amendment* to all of iti disclosure reports on July I,

4 2005, four months after it had been notified of the Commission's reason to betieve findings aid

5 more than a year alter the campaign ended

6 m. ^ffljN VIOLATED Ttjjf fRflffiTBITION AGAINS
7 FRTOERAI, FUNDS TO FAY FOR FEDERAL. CAMPAIGN ACTIVITY
8
9 Burton Cohen has admitted that he and Burchfield spent state campaign fimds from

10 Cohen's state campaign account, Friends of Bint Cohen, for Cohen's U.S. Senate campaign and

11 that those disbursements were not disclosed in the Committee's first FBC disclosure report. See

12 Cohen Deposition Transcript ("BC Tr.") at 41, 186-88; Cohen RIB Response at 2-3; Committee

13 RTB Response at 4. All told, Cohen and Burchfield spent between $23,800-525,360 in state

14 campaign funds for the federal campaign. &e Affidavit of Jesse Burchfield (hereinafter UJB

15 Aff.")at113.5

16 The Act, as amended by the Bipartisan Campaign Reform Act of 2002, prohibits a federal

17 candidate, a candidate's agent, and entities established, financed, maintain^ or controlled by, or

18 acting on behalf of, a candidate from soUdting, reed vmg, directing, trarisferrmg or SD^

19 funds in connection with a Federal election unless the rund^ are subject to the Umitations,

20 prohibitions and rvporting requirements of the Act. 2 U.S.C. § 441i(eXlXA). Moreover,

21 Commission regulations specifically prohibit transfers of funds or assets from a candidate's

22 campaign for a non-federal election to his or her federal campaign. 1 1 C.F.R. § 1 10.3(d). This

9 In hi* affidavit, BurchfieU described the TO
wutmiuxewUch of the salary cfaDcb limed to
federal rather than the state caaopaign. JBAfilf 13. Hie more accurate figure is likely between $23,800 and
$25,358 bMed on Ctohra'stesttoMiiypegart^ Settofrunl.
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1 prohibition applies to payments made by a state campaign committee on behalf of a federal

2 campaign as wellaa to the direct transfer of funds to a federal comimttee. £04 e.£., MURs 4974

3 (Tfoerifbra>ngiess),M80(Leveta

4 During Cohen's 2002 state senate reflection cainpaig^ Cohen and Burch&ld decided to

. S raise more money man Cohen likely needed to wm re-election so that they could use the excess
w
o> 6 funds in a bid for higher office after the election, either Governor of New Harnpshire, or most
O
5 7 likely U.S. Senate. See Burchfield Affidavit ("JB Aft") fl 3-4,7; BC Tr. at 38-42. Within a

8 month of his re-election to state senate on November 5,2002, Cohen and Burchfield began

9 working on his U.S. Senate campaign, advertising for a tund^ser and mterviewing consultants.

10 They also began spending the excess state funds they had raised to pay the initial expenses for

11 the federal campaign.6 These disbursements, made between November 2002 and February 2003,

12 include me first consiihing fee for me Cornmit^

13 for Burchfield and the CHA finance director pursuant to thok respective con^

14 BurcMfcldtm^ Vftlde», gpeftehwritifig aMMtaneg, phone lit^g flepnfitf, the psmyhpae of nffic*

15 supplies and postage and printing costs. See JB Aff. f 13; see also BC Tr. at 77-78,82;

16 Committee RTB Response at 4. Cohen and Burchfield together spent the state funds. They

17 specifically discussed paying CHA's initial fee, and Burchfield^ in his role as campaign maiiager

18 took care of routine expenses such as office simpfies, printing and postage. Id. at ̂  Hi see also

Cohen testified Ait he left it up to Bucbfield to tet up Ihe procednei for hmdliug die Comnttee*! finds, give
Mm

esfc
A 41 md 97, uid JB ACT. f 16 (complittioe end fspottiHa). Cohen testified nut el die tune Buichfield end Cohen
MAAsjfA |DflBfl|Dft ^JQoBD 8 snsVBB CttDDUsfll IttDfll IDiT OB SBQCeTsU dCCDOQa ^^ODCO ulfl SO VOufl&B OB eSUVCflOidA B

iMDnnoes tiist doing so wsi "okay1* mddidiiotojueitionthe besis lor BurehfieM's counsel oc seekflie guidmoe of
•nyoneelse. BCTr.et 41-44. Bunchfleldi howpvcr, his deimrd ftsi he edvised Cohen et die time tfaet stele
csnvjMignipendingonbelMlfofafedefticanijis^ IBAffi f 6.
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1 id. fl 12-13. Because Cohen had sole signatory authority on the state campaign

2 BunMeld prepared checks fiom the state account for Cohen'i signature. J£at19.

3 C^en has apecificaUy acknowledged uw use of state finnUm

4 brt not aU, of the $19,400 in distain^^

5 the Committee's amended 2003 April Quarteriy Report, which was filed after Respondent's RTB

6 response in this matter. In additi(>n to uw 2003 disbursements, between $4^0046,0^

7 campaign disbunements made m November and December 2002 for Bu^

8 housing allowance were apparently made in comectionwim the fedeirican^gnsmce they

9 were made over and above Burchfield's state campaign salaiy and housing aUowance at a time

10 when Burchfield and Cohen were sJreadyworidng on the federal campaign.7

11 During the relevant period, New Han^>shhie state law pennitted individuals, political

12 cciiuiuttees, and coipozaticns to n^

13 agreed to voluntarily limit campaign expenditures, as was the case with Cohen.8 A limited

14 review of Cohen's state campaign account indicated that it contained prohibited funds fiom

15 corporations and the non-federal accounts of political committees, donations fiom individuals

16 who also contributed to the federal committee and whose combined contributions to both

7 ITie2002diibur»enieittiirecompriied of $4,500 in lalaiy payment to BurohfieM in Dcccniberind a $1,500
piynmitinhtovciDbertoBiachffeld'ilaadk^ Lflce
Buclifiel& Cohen was incertfJnhw
he agiced to pay Bmthfldd's $2000 monfldy inUe lalaiy ftrough December 2(X)2>iiay also luve paid htm t state
r«nipa<gn hntm^ mnA JnitimMy ̂ pMni in p«y him ******* ̂ fiMlA^V^ tti mm\mry pliia tmnaing ***** far Aft fcAnal

campaign. See BCTr. at 15-18; 51-52; 177. When reviewing copfcf of meaechecki during Ins depoaitioii,
however, Cohen qneitioned whemer tome of the signature wen hia,attiougfa he testified
bearing a questioDabkiignatnrewuaumorixed. SwBC TV. at 172-177. Based ra Cohen's testimony and me &ct
the he and Burchfield were already wotting on the federal campaign during this period it appeanhlcdy mat at ^^
$3,000 of the salary payments and the $1,500 homing payment axe attribotabk to the fedeialcainpaign.
1 5e€NJI. Rev. StatAnn.fi 664:4, V. QapocatioM are pennitted to contribute witto
bawd on a 1999 U.S. District Court decision luling dm New Hampshiic*s pfohibiticii on coipotate contributions
wuuuxnstmnionaL S€*K*uutfyv.GarAurt 1999 WL 814273 (DJ4JLSep 30.1999)(No.CV98^08-M)and
Opinion Letter o t̂ed June 6,2000 firm Deputy Attotney General to



MUR5646(BurtonCohen)
General Counsel'i Brief
Ptgc7of8

1 campaigns exceeded the federal contribution Kant, and d^

2 companies and non-registered political oomndtteMthit may luwe been unpemu

3 federal law. Consequently, by spewtingsta^

4 Committee fidled to disclose, Cohen spent, and the CoimmttecefiEectively received, funds fi>r a

5 federal election that were not subject to the Act's liim'ts, prohibitions, and reportrngreqiu^enients
oo
°* 6 in violation of 2 U.S.C. f 441i(eXlXA). In addition, these payments made by Cohen violated
T«»'
ôJ 7 the prohibition against transfers from non-federal to fbdenl campaigns set forth in 11 C.F.R.
*"Nj

^ 8 § 110.3(d).
*%
^ 9 Therefore, the General Counsel is prepared to recommend that me Commission find
r^j

10 probable cause to believe that Button Cohen violated 2 U.S.C. f 44H(eXlXA) and 11C J.R.

11 f!10.3(d).

12
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1 IV. GENERAL COUNSEL'S

2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

Find probable cause to believe Oat Burton Cohen violated 2 U.S.C. §441i(eXlXA) and
UCJJLf 110.3(d).

Date Thofnanffinia Pi Duncan
General Counsel

Acting Associate General Counsel
for Enforcement

Assistant General Counsel

DawnM. Odrowski

Ana J. Pefia-Wallace
Attorney


